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MCELROY ELECTRONICS CORPORATION ) File No. 
1 WT Docket No. 

For Authorization to Construct and Operate ) 
A Nationwide Wireless Broadband Network ) 
in the 2155-2175 MHz Rand 1 

To: Managing Director & Chief, 
Wireless Telecommunications Bureau 

PETITION FOR RECONSIDERATION 

McElroy Electronics Corporation (“MEC”), by its attorney, and pursuant to $ 40S(a) of 

the Communications Act of 1934, as amended (“Act”), 47 U.S.C. 5 40S(a). and 5 I .106(a)(l) of 

the Commission’s Rules (“Rules”), 47 C.F.K. $ 1 .l06(a)(l), hereby requests reconsideration of 

the action of the Commission’s Financial Operations Office returning MEC’s above-captioned 

application. See Letter of Financial Operations Office to Lukas, Nace, Gutierrez & Sachs (Mar. 

6,2007) (“Return Letter”). In support thereof, the following is respectfully submitted: 

On January 31, 2007, the Wireless Telecommunications Bureau (“WTB”) released a 

public notice announcing that it had accepted for filing the application of M2Z Networks. Inc. 

(“M2Z’) for authorization to provide a national “Broadband Radio Service” using frequencies in 

the 21 55-21 75 MHz band. WTB Announces that M2Z Networks, Inc. ’s Application for License 

and Authority to Provide a National Broadband Radio Service in the 2155-2175 MHz Band Is 

Accepted for  Filing, DA 07-492, at 1 (WTB Jan. 31, 2007) (“M2Z Acceptance PN”). The WTB 

accepted M2Z’s application for filing in WT Docket No. 07-16 pursuant to the Commission’s 

“general statutory authority” under 5 309 of the Act, 47 U.S.C. 5 309, “rather than pursuant to an 
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established framework of processing rules.” M2Z Acceptance PN, at 1. See WTB Sets Pleading 

Cycle for  Application by M2Z Networks, Inc. to Be Licensed in the 2155-21 75 MHz Band, DA 

07-987, at 1 (WTB Mar. 9, 2007) (‘‘M2Z Procedures PN”). In Block 1 of its FCC Form 601, 

M2Z gave the radio service code “BR’ for “Broadband Radio Service.” See infra Attachment 1,  

at 1. 

By accepting M2Z’s application pursuant to the Commission’s authority under 5 309 of 

the Act, instead of applying its processing rules, the WTB effectively waived the Part 1 and Part 

27 licensing rules for applicants filing competing applications in WT Docket 07-16. See M2Z 

Acceptance PN, at 1. To ensure that its application would he deemed acceptable for filing under 

the Commission’s general statutory authority that had been applied to MZZ, MEC closely 

followed how M2Z completed its FCC Form 601. Like MZZ, MEC entered the BR radio service 

code in Block 1 of the Form 601. Before doing so, MEC contacted a member of the WTB staff, 

who confirmed that the BR radio service code was the appropriate code to use. 

When it accepted M2Z’s application for filing, the WTB announced that “additional 

applications may he filed using the Commission’s Electronic Filing System (ECFS) or by filing 

paper copies.” M2Z PN, at 2. I n  reliance on the WTB’s public announcement, MEC filed the 

subject application both by using the ECFS and by filing paper copies (with the Commission’s 

filing fee) at the Commission’s office in Pittsburgh, Pennsylvania. See infra Attachment 2. The 

WTB subsequently noted that MEC’s application had been filed in WT Docket 07-16, See M2Z 

Procedures PN, at 2 n. 10. 

On March 6, 2007, the Financial Operations Office returned MEC’s application claiming 

that BR is not a valid radio service code except when an applicant is seeking special temporary 

authorization (“STA”) or requesting a rule waiver. See Return Letter, at 1. MEC respectfully 
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suggests that it used a valid radio service code and that the Financial Operations Office erred 

when it determined otherwise. 

The WTB gave notice in 2005 that BR was a valid radio service code. See WTB 

Announces Changes to the ULS to Accommodate the Broadband Radio Service and Educational 

Broadband Service and Reminds Licensees that Use of ULS Forms and Elertronic Filing for  

these Services Become Mandator?, on July 11, 2005,20 FCC Rcd 1 1554, 1 1556-59 (WTB 2005) 

( '"WEBS PN"). Moreover, BR is listed as the valid radio service code for the Broadband 

Radio Service in the instructions for the FCC Form 601. See FCC 601 Main Form Information 

and Instructions, at 7 (Nov. 2006). Consequently, all the competing applicants for the 2155-2175 

MHz band authorization - - M2Z, MEC, NetfreeUS, LLC, NcxtWave Broadband Inc., Commnet 

Wireless, LLC, Open Range Communications, Inc., and Towerstream Corporation - - entered 

the BR code in Block 1 of their Form 601, 

In 2005, the WTB announced that the Commission was not accepting applications for 

new geographic licenses in the Broadhand Radio Service. See BRS/EBS PN,  20 FCC Rcd at 

11559. But that announcement was effectively superceded by the M2Z Acceptance PN which 

gave notice that M2Z's application for a nationwide license in the Broadband Radio Service had 

been accepted for filing. MEC's subsequent filing was equally acceptable under the M2Z 

Acceptance PN. 

Assuming arguendo that the BR code could not be employed in the usual case, it 

nevertheless could be employed here. The Commission's normal application processing rules do 

not apply to applications filed in WT Docket 07-16 pursuant to the M2ZAcceptance PN. M2Z 

entered BR in Block 1 of its Form 601 and its application was deemed acceptable for filing under 

§ 309 of the Act. MEC did the same and expressly asked for the same treatment the WTB 
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afforded M2Z. See MEC’s FCC Form 601, E%. I ,  at 2-3. Under these circumstances, to reject 

MEC’s application soon after accepting M2Z’s application runs afoul of the Melody Music 

doctrine under which the Commission must treat similarly-situated parties alike. See Melody 

Music, Inc. v. FCC, 345 F.2d 730, 733 (D.C. Cir. 1987. See also McElroy Electronics Corp. v. 

FCC, 990 F.2d 1351, 1365 (D.C. Cir. 1993) (“we remind the Commission of the importance of 

treating similarly situated parties alike or providing an adequate justification for disparate 

treatment”) 

For all the foregoing reasons, MEC respectfully requests that its application he accepted 

for filing nuncpro tunc as of March 2, 2007 pursuant to the Commission’s authority under 5 309 

of the Act or, in the alternative, that an adequate justification be provided for rejecting its 

application after accepting M2Z’s application. 

Russell D. Lukas 
Steven M. Chernoff 

LUKAS, NACE, GUTIERREZ & SACHS. CHARTERED 
1650 Tysons Boulevard, Suite 1500 
McLean, Virginia 22102 
(703) 584-8578 

Attorneys jor 
McElroy Electronics Corporation 

March 30,2007 
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LUKAS, NACE, 
GUTIERREZ 6r SACHS 
CHARTERED 
1650 TY50NS BOULEVARD. S U I T E  1500 

MCLEAN, V IRGIN IA  22102 

703 584 8678 703 584 8696 FAX 

WWW.FCCLAW.COM 

RUSSELL D. LUWS 
DAVID L. NACE 

T H O M A S  CiUTIERREZ' 

ELIZABETH R. SASHS. 

GEORGE L. LYON, JR. 
PAMELA L. G1ST 

DAVID A. LAFURIA 
8. LYNN F. RATNAYALE* 

TODD SLAMOWITZ* 

STEVEN M. CHERNOFF. 

CONSULTING ENGINEERS 

A U  KUZEHKANANI 

LEILA REZINAYAZ 

OFCOUNSEL 

- 
JOHN J. MCAVOY' 

J.K. HACE Ill* 
LEONARD 5 .  K0LSK-r. 

HON. GERALD 5 .  MCGOWAN. 

TAMARA DAVIS-BROWN. - 
*NOT*.*mE. I* "A 

Writer's Direct Dial 
(703) 584-8660 

rlukas @ fcclaw .corn 

March 2,2007 

Federal Communications Commission 
Wireless Bureau Applications 
P.O. Box 358130 
Pittsburgh, PA 15251-5130 

Re: McElroy Electronics Corporation 
Application for a Nationwide 2155-2175 MHz Band Authorization 
WT Docket No. 07-16 

Dear Sir or Madam: 

Transmitted herewith on behalf of McElroy Electronics Corporation, and in accordance 
with the Commission's Public Notice, DA 07-492, released January 31, 2007, are the original 
and two (2) copies of its application (FCC Form 601) for authorization to construct and operate a 
nationwide broadband wireless system in the 2155-2175 MHz frequency band. Also enclosed 
are an FCC Form 159 and the required filing fee. 

This application is also being filed using the Commission's Electronic Comment Filing 
System for consideration in WT Docket No. 07-16. 

If there are any questions regarding this submission, please contact the undersigned. 

Russell D. Lukas 

Enclosures 
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CERTIFICATE OF SERVICE 

I, Linda J .  Evans, a secretary in the law office of Lukas, Nace, Gutierrez & Sachs, 

Chartered, hereby certify that I have, on this 3dh day of March, 2007, caused to be mailed, postage 

pre-paid, a copy of the foregoing Petition for Reconsideration to the following: 

Stephen C. Liddell 
Open Range Communications, Inc. 
6465 S. Greenwood Plaza Blvd. 
Centennial, CO 8011 1 

Donald L. Herman, Jr. 
Rennet & Bennet, PLLC 
43.50 East West Highway, Ste. 201 
Bethesda, MD 20814 
Counsel for Towerstream Corp. 

Stephen E. Coran 
Rudolfo L. Baca 
Jonathan E. Allen 
Rini Coran, PC 
1615 L St., N.W., Ste. 1325 
Washington, D.C. 20036 
Counsel for Netfreeus, LLC 

David J. Kaufman 
Brown, Nietert & Kaufman, Chartered 
1301 Connecticut Ave., N.W., Ste. 450 
Washington, D.C. 20036 
Coumel for Commnet Wireless, LLC 

Carly T. Didden 
Patton Boggs, LLP 
25.50 M St., N.W. 
Washington, D.C. 20037-1350 
Counsel for NextWave Broadband, Inc. 

Jennifer McCarthy 
Vice President, Regulatory Affairs 
NextWave Broadband, Inc. 
12670 High Bluff Dr. 
San Deigo, CA 92130 
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W. Kenneth Ferree 
Erin L. Dozier 
Christopher G. Tygh 
Sheppard Mullin Richter & Hampton LLP 
1300 I Street, N.W. 
1 I* Floor East 
Washington, D.C. 20005 
Counsel for M2Z Networks, Inc. 
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